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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR: TEZPUR 
 

 
MAC Case No. 448 of 2008 

 

 
1.Musst Atabjn Bibi 

1st Wife of Late Rustam Ali  
 

2. Musst Fatema Khatun 
2nd wife of Late Rustam Ali  

 
3. Md. Ainul Islam 

Son of Late Rustam Ali 
 

4. Md. Mainul Islam 
Son of Late Rustam Ali 

 
5. Md. Saiful Islam 

Son of Late Rustam Ali 

 
6. Md. Rafiqul Islam 

Son of Late Rustam Ali 
 

7. Md. Mannas Ali (Minor) 
Son of Late Rustam Ali 

 
8. Md. Ramjan Ali(Minor) 

Son of Late Rustam Ali 
 

9. Musst. Sulema Khatun 
Daughter of Late Rustam Ali 

 
10. Musst. Phulesa Khatun 

Daughter of Late Rustam Ali 

 
All are the residents of  

Vill: Palashbasti Pathar 
PO: Bhotpara 

PS: Dhekiajuli, Mouza: Barsola 
District: Sonitpur, Assam.    ... Claimants 

 
-Versus- 

 
1. Sri Mohindra Sahani  

S/o Late Ruplal Sahani 
R/O- Dhekiajuli, Mouza: Dhekiajuli 

Dist- Sonitpur, Assam 
 

 

 
 



Page 2 of 10 
 

2. Sri Dandi Ram Boro 

S/o Sri K. Boro 
Vill: Keherukhanda, PO: Keherukhanda  

Mouza: Dhekiajuli 
Dist- Sonitpur, Assam 

 

3. The Branch Manager,  
Reliance General Insurance Co Ltd 

Tezpur Branch                                      . .Opposite Parties 
 

 
 Advocate for the claimant     :  Sri J. Sundi 

 Advocate for OP No.1 & 2 :  Sri A.K. Sahani 
 Advocate for OP No. 3 :  Sri S.K. Singh 

 
  

Present 
Ms. A. Ajitsaria, AJS,  

Member, Motor Accidents Claim Tribunal 
/Addl District Judge No.2, Sonitpur, Tezpur  

 

 
  Date of Argument :        18.9.2014 

 
 Date of Judgment :        3.11.2014 

 
 

J U D G M E N T 
 

 
 The instant claim petition has been filed by the claimants u/s 

166 (1)(c) of the Motor Vehicles Act, 1988 claiming compensation 

for the death of Rustam Ali (hereinafter referred to as the 

“deceased”) who was the husband of the Claimant No.1 and 

Claimant No. 2 and father of the Claimant No.3 to Claimant No. 10. 

 

The case of the claimants, in brief, is that on 8.07.08, at 

about 6.30 pm, Rustam Ali (since deceased) was coming in the LCV 

207 DI Truck bearing No. AS-12E-1238 from Mazbat Bazar along 

with his goods carried on the vehicle as he was dealing in selling 

and repairing of umbrella in different daily/weekly markets. When 

the vehicle reached village Moila-Ali on the N.H. 52, it skidded off 

the National Highway. As a result, Many were injured including 

Rustam Ali. Rustam Ali was immediately taken to Dhekiajuli P.H.C 

and thereafter shifted to Kanaklata Civil Hospital, where he 
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succumbed to the injuries. It has been stated that the accident 

occurred because of the rash and negligent driving of the OP No.2.  

 

The Opposite party No.1 and Opposite party No.2, owner and 

driver of the Truck  have filed their written statement denying that 

the vehicle was driven in a rash and negligent manner by the OP 

No.2 and stating that the OP No.2 had a valid driving license. It has 

been further stated that liability arising of the said accident, if there 

be any, ought to be borne by OP No.3, with which the said vehicle 

was duly insured. The OP No. 1 and 2 have placed on record copies 

of Registration Certificate, Insurance Policy, Driving Licence of OP 

No. 2 being DL No. 251/63/S/T valid upto 23.7.10, Fitness 

Certificate, MVI Report and Copy of Permit.  

 

 The O.P No. 3, the Insurer of the Truck, in its written 

statement denied all material averments of the claim petition and 

pleaded, inter-alia, that the amount of compensation claimed by 

the petitioner is highly exaggerated and speculative. It has been 

stated that the insurer is not liable to pay any compensation until 

and unless it is proved that the driver of the offending vehicle had 

valid driving licence and the conditions of Insurance Policy were not 

violated by the insured.  

 

On the basis of pleadings the following issues were framed for 

adjudication :- 

 

1. Whether the accident took place due to rash and negligent 

driving of the driver of the vehicle No. AS-12E-1238, (Type-

LCV 207 DI)  ? 

2. Whether there was contributory negligence on the part of the 

deceased leading to the accident in question ?  

3. Whether the claimant is/are entitled to any compensation as 

prayed for, and if yes, from whom and to what extent ? 

 

During enquiry, the claimant Nos. 1 and 2 examined 

themselves and four other witnesses. All the witnesses were 
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extensively cross examined by the O.P. No.3. The contesting 

respondent has not examined any witness in support of its plea.  

 

I have carefully perused the entire materials brought on 

record, heard both sides. Both the issues are taken up together for 

discussion and decision, for the sake of convenience and brevity. 

 

Evidence of the claimant No.1, Musst. Atabjan Bibi and 

claimant No.2  Fatema Khatun is that on 8.07.08 while their 

husband, Rustam Ali was returning home from Mazbat Bazar along 

with his goods by travelling in the LCV 207 DI Truck No. AS-12E-

1238, the said Truck skidded off the National Highway, resulting in 

grevious injuries to his person, to which he succumbed. Claimant 

Nos. 1 and 2 have averred that their husband was carrying out 

business by selling and repairing umbrellas and in the off season, 

he used to do farming of vegetables. It has been further stated that 

the monthly income of Rustam Ali, at the time of his death, was Rs. 

7,000/- per month. The claimants have further stated that their 

husband was the only earning member of the family. 

 

In support of the claim, claimants have exhibited the Accident 

Information Report as Ext 1, Copy of FIR as Ext 2, Post Mortem 

Report as Ext 3, Death Certificate as Ext 4, Charge Sheet as Ext 5 

and Business Certificate as Ext 6.  

 

In cross-examination, CW 1 stated that she was the first wife 

of the deceased. CW 1 stated that her husband used to repair 

umbrellas in the weekly market. She had heard that another person 

of Dhekiajuli died in the accident. CW 1 also stated that her 

husband used to earn about Rs. 6,00-700/- per day in Mazbat and 

he used to get Rs. 200-300 per day in the other two Bazars. CW 1 

further stated that she had heard that her husband and others were 

at the rear of the Truck and her husband received crush injuries on 

his head and succumbed to his injuries.  
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In cross-examination, CW 2 stated that she had heard that 

her husband and the another person who died were standing on the 

“Dala” (rear of the truck) and all the other persons in the truck fell 

over her husband. CW 3 namely, Md. Siraj Ali, CW 4 namely, Md. 

Abdul Hai, CW 5 namely, Md. Rajak Ali and CW 6, namely, Md. Ajid 

Ali fully supported the case of the claimants.  

 

In cross-examination, CW 3, CW 4 and CW 5 were travelling 

in a vehicle behind the Truck which met with an accident. They 

reached the place of occurrence just after eth occurrence and they 

found LCV 207 DI Truck No. AS-12E-1236 had capsized and Rustam 

Ali received severe injuries on his head. CW 3 stated that the 

deceased Rustam Ali repaired umbrellas in weekly market. CW 3 

also stated that they used to return from the market in whatever 

vehicle they got. CW 6 in cross-examination stated that when he 

reached the spot of the accident, he saw Rustam severely injured. 

Later, he came to know about Rustam’s death when he was at 

home at about 10 O’clock at night.  

 

Ext 1 is the Accident Information Report wherein it has been 

recorded that the LCV 207 DI Truck No. AS-12E-1238 was involved 

in an accident on 8.7.2008 in which Rustam Ali died. Pursuant to 

the accident, charge sheet was submitted against OP No. 2. 

Certified copy of the chargesheet has been placed on record which 

shows that the same was filed against the OP No.2 in respect of the 

Dhekiajuli PS Case No. 207/08.   

   

Thus, the oral evidence of the claimants, coupled with the 

documentary evidence mentioned above, establishes that Rustam 

Ali died in the motor vehicle accident, due to rash and negligent 

driving of the offending LCV 207 DI Truck No. AS-12E-1238.   

 

In view of the discussion made hereinbefore, claimants are 

held to be entitled to compensation.  This Tribunal therefore 

proceeds to compute the compensation as per the ratio laid down 
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by the Hon’ble Supreme Court in  Sarla Verma v. Delhi 

Transport Corporation reported in (2009) 6 SCC 121. 

 

As per the said judgment of the Hon’ble Supreme Court, the 

multiplier to be applied for computing the compensation would 

depend on the age of the deceased.  In the Post Mortem Report, 

the age of the deceased has been recorded as 50 years.  Thus, age 

of the deceased is taken to be 50 years. Therefore, the relevant 

multiplier as per Sarla Verma (Supra) will be 13 (thirteen). 

 

The claimant Nos. 1 and 2 have stated that their husband 

used to earn Rs. 7,000/-per month from his business and he used 

to sell and repair umbrellas. In absence of any cogent proof with 

regard to the monthly income of the deceased and in view of the 

fact that the deceased was maintaining a large family, this Tribunal 

is inclined to accept Rs. 4,000/- as the monthly income of the 

deceased.   

 

The Hon’ble Supreme Court in Santosh Devi Vs. National 

Insurance Company Ltd.[ (2012) 6 SCC 421] in paragraph 18 

has held that : 

“…. 18. Therefore, we do not think that while making the 
observations in the last three lines of paragraph 24 of Sarla 

Verma's judgment, the Court had intended to lay down an 
absolute rule that there will be no addition in the income of a 

person who is self-employed or who is paid fixed wages. 
Rather, it would be reasonable to say that a person who is 

self-employed or is engaged on fixed wages will also get 30 
per cent increase in his total income over a period of time and 

if he / she becomes victim of accident then the same formula 
deserves to be applied for calculating the amount of 

compensation.” 

 

 Again the Hon’ble Supreme Court in Rajesh and Ors. Vs. 

Rajbir Singh and Ors. reported in MANU/SC/0480/2013 held 

in paragraph 11 to the effect that:  

00 
“ …. Since, the Court in Santosh Devi's case (supra) 

actually intended to follow the principle in the case of 
salaried persons as laid in Sarla Verma's case (supra) and 
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to make it applicable also to the self-employed and persons 

on fixed wages, it is clarified that the increase in the case of 
those groups is not 30% always; it will also have a reference 

to the age. In other words, in the case of self-employed or 
persons with fixed wages, in case, the deceased victim was 

below 40 years, there must be an addition of 50% to the 

actual income of the deceased while computing future 
prospects. Needless to say that the actual income should be 

income after paying the tax, if any. Addition should be 30% 
in case the deceased was in the age group of 40 to 50 

years.” 
 

Thus, since the age of the deceased has been taken to be 50 

years, no increase towards future prospect is to be granted.  The 

annual income of the deceased is thus computed to be [Rs.4000/-  

x 12 = Rs.48,000/-].  

 

Since the deceased left behind more than six family members 

(that is, ten members), as per the ratio laid down in Sarla Verma 

(supra), 1/5th is to be deducted towards the personal expences of 

the deceased. Thus so deducting [Rs. 48,000/- (-) Rs.6,000/], the 

annual income of the deceased is assessed as Rs. 42,000/- .  

 

Besides loss of dependency, the claimant is entitled to some 

amount, on account of funeral expenses and loss of love and 

affection. The Hon’ble Supreme Court in Rajesh and Ors. Vs. 

Rajbir Singh and Ors. reported in MANU/SC/0480/2013 has 

held in paragraph 24 and 25 that an amount of Rupees One Lakh 

ought to be granted for loss of consortium, love and affection and 

an amount of Rupees twenty five thousand should be granted for 

funeral expences unless there is proof of higher expenditure on the 

said count. Thus, just and reasonable compensation to which the 

claimant is entitled is assessed as under:-           

 

Loss of dependency (42,000/- x 13) : Rs.  5,46,000.00 

Loss of consortium for the claimant No.1 & 2 :       1,00,000.00 

Loss of love and affection for the children :       1,00,000.00 

Funeral expences :          25,000.00 

Total : Rs.  7,71,000.00 
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Having determined the amount of just compensation, it is 

now to be determined as to which of the opposite parties are liable 

to satisfy the award. 

   

Learned Counsel for the claimant submitted that since the 

deceased was carrying goods in the truck, he was not travelling as 

a gratuitous passenger and, as such, the Insurance company is 

liable to indemnify the owner.  

 

Learned Counsel for the Insurance Co, relying on the 

judgment of the Hon’ble Supreme Court in National Insurance Co 

Ltd  vs Baljit Kaur reported in (2004) 2 SCC 1  submits that 

admittedly the vehicle involved in the accident was a goods 

carrying vehicle and, as such, as per the ratio laid down in the said 

judgment, the Insurer is not liable to indemnify the owner for 

carrying passengers in a goods carrying vehicle. Ld Counsel for the 

Insurance Co submits that by allowing passengers to travel in a 

goods vehicle, the owner has violated the terms and conditions of 

the policy. Countering the attempt of the Learned Counsel for the 

claimants to portray that since the deceased person was carrying 

“goods”, it necessarily ought to be construed that the deceased was 

accompanying the “goods” being carried in the Truck and thus liable 

to be compensated by the Insurance company,  Learned Counsel 

for the Insurance Co., submits that under no stretch of imagination 

can it be perceived that the deceased person was accompanying 

some “goods”. Learned Counsel for the Insurance Co. submits that 

admittedly, 10-12 people were travelling in the Tata Mobile and 

were returning to their village after attending the market.  

 

Ld Counsel for the Insurance Co. submits that assuming but 

not admitting that the deceased had some umbrellas with him, the 

latter under no stretch of imagination can be construed to mean 

that the vehicle was hired to carry those umbrellas and the 

deceased was accompanying the umbrellas.  
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I have given my thoughtful consideration to the rival 

submissions. Hon’ble Supreme Court in Baljit Kaur (Supra) has held 

that gratitutous passengers travelling in goods vehicle and their 

dependents are not entitled to claim any compensation from the 

insurer of goods carrying vehicle. It was further held that.. "The 

effect of the 1994 amendment on Section 147 is unambiguous. 

Where earlier, the words "any person" could be held not to include 

the owner of the goods or his authorized representative travelling in 

the goods vehicle, Parliament has now made it clear that such a 

construction is no longer possible. The scope of this rationale does 

not, however, extend to cover the class of cases where gratuitous 

passengers for whom no insurance policy was envisaged, and for 

whom no insurance premium was paid, employ the goods vehicle as 

a medium of conveyance.” 

  

In the instant case it is apparent from the certified copies of 

the FIR,  Seizure List and chargesheet placed on record, that 10-12 

people (including minors) were traveling in the LCV 207 DI Truck 

bearing No. AS-12E-1238  and were returning home, when the said 

Truck/Tata Mobile met with an accident. There is nothing on record 

to even remotely suggest that the vehicle was hired to transport 

goods and the people travelling in the vehicle, were accompanying 

those goods.  

 

On the contrary, it is apparent that the truck was being used 

as a means of conveyance by 10-12 people. Claimant Witness No. 3 

too admitted in his cross examination that they use to return home 

from the Bazar/market in whatever vehicle they got. Thus, under 

no stretch of imagination can the deceased who may have been 

carrying his tools or a few umbrellas can be said to be 

“accompanying the goods” as envisaged in the judgment of Baljit 

Kaur (Supra) the Hon’ble Supreme Court. In fact, OP No.1, owner 

of the LCV 207 DI Truck bearing No. AS-12E-1238, by permitting 

use of a goods carrying vehicle for travelling of passengers, has 

violated the terms and conditions of the Insurance Policy. 
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 Ld Counsel for the claimant submitted that in the event this 

Tribunal holds that the Owner is liable to satisfy the awards, the 

relief to the extent that the Insurance is to first disburse the 

amount and then recover the same from the owner, be considered 

by this Tribunal. In the backdrop of unambiguous proposition of law 

in the referred case of Baljit Singh (Supra) that owner’s allowing 

use of goods carrying vehicle for travelling of gratuitous 

passengers, Insurance company is not liable to be indemnify the 

owner, this Tribunal is not inclined to accept the said submission of 

the Ld Counsel for the claimant.  

From the discussion aforesaid, this Tribunal is of the 

considered view that the Opposite Party No.3, Reliance General 

Insurance Co Ltd. is not liable to indemnify the OP No.1, owner in 

the instant case. Hence the Owner of the LCV 207 DI Truck bearing 

No. AS-12E-1238, the Opposite Party No.1 is to satisfy all the 

award.  

 

A W A R D 

         

 Rs.7,71,000/- (Seven lakh seventy one thousand) inclusive of 

no-fault, is awarded with interest @ 6% pa from the date of filing of 

the claim petition, i.e. 8.12.2008 till payment to the claimant.  

 

 The OP No. 1, that is, Sri Mohinder Sahani, owner of the 

vehicle being, LCV 207 DI Truck bearing No. AS-12E-1238 is 

directed to pay the award within one month from the date of the 

order.  

 
Given under my hand & seal of this Court on this 3rd day of 

November, 2014. 

                           
   Member 

 Motor Accident Claims Tribunal/ 
 Additional District Judge No.2 

Sonitpur, Tezpur 

 


